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About the book

In "We the Corporations: How American Businesses Won Their Civil

Rights," legal scholar Adam Winkler delves into the fascinating and

controversial evolution of corporate rights in the United States, challenging

the conventional notion that civil rights are the exclusive domain of

individuals. Through a compelling narrative interwoven with historical

anecdotes, court cases, and the untold stories of how corporations have

successfully fought for legal recognition and protections, Winkler reveals

the profound impact of this shift on American democracy and society. This

thought-provoking exploration invites readers to reconsider the role of

corporations in our legal system and the implications for individual rights,

economic equity, and the future of civic engagement.
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About the author

Adam Winkler is a distinguished scholar and legal expert, renowned for his

engaging exploration of the intersection of law, politics, and corporate

influence in American culture. As a professor of law at UCLA School of

Law, Winkler specializes in constitutional law and the history of the Second

Amendment, contributing significantly to contemporary debates around

corporate personhood and political spending. His insightful analysis has

garnered acclaim not only in academic circles but also among general

readers, evidenced by his previous works and public speaking engagements.

With a keen ability to distill complex legal issues into accessible narratives,

Winkler's writing, particularly in "We the Corporations," reflects his

commitment to illuminating the often-overlooked role that corporations play

in shaping democratic institutions and society.
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Chapter 1 Summary: 1: In the Beginning, America Was a
Corporation

In the formative years of America's constitutional framework, the role and

 rights of corporations were decidedly undeveloped, with the Constitution

failing to mention them or provide explicit protections. During the

Constitutional Convention of 1787, the absence of debate around corporate

rights reflects a broader neglect, understandable given the scarcity of

business corporations at the time—most identifiable corporations were

educational or related to infrastructure, such as banks and canal companies.

The Founding Fathers, while often wary of the concentrated power they

represented, were also among the nation's wealthiest individuals and

maintained investments in the few existing corporations.

The ideology of early American governance was intricately shaped by the

experiences and structures of corporations present in colonial times.

Pioneering enterprises like the Virginia Company of London were among

the first to shape the dynamics of governance in America. Established

primarily for profit, the Virginia Company not only initiated the first

permanent colony in Jamestown but also set a precedent for democratic

governance through its corporate model. The arrival of the Virginia

Company in 1607 underscored a stark contrast to the romanticized narratives

of religious dissenters, revealing instead the commercial motivations behind

early colonization.
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1. At the heart of this narrative is the fact that America's origins lie with

economic endeavors rather than purely ideological freedom-seeking

missions. The Virginia Company’s charter, granted by King James,

emphasized profitable trade and served as a pioneering corporate model,

marking the transition of governance toward a profit-driven structure.

2. The initial years of the Jamestown colony were fraught with extreme

hardships, including poor site selection, severe disease, and starvation,

which led to the drastic death toll among settlers. Under such conditions,

leadership became paramount; Sir Thomas West arrived as Lord Governor,

bringing order through strict disciplinary measures meant to stabilize the

colony. His arrival reestablished focus and direction at a critical moment,

preventing the colony's collapse.

3. The Virginia Company's structure also unveiled an inherent shift toward a

system of land ownership and self-governance. The opportunity for settlers

to own land incentivized agricultural development and established the

backbone of cash crops like tobacco, thus inviting a wave of new settlers and

revitalizing the struggling enterprise.

4. Pioneering figures like Sir Edwin Sandys introduced significant reforms

in governance by creating a representative assembly, thus laying

foundational principles for democracy in America. This assembly, meeting
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for the first time in 1619, symbolized a shift toward self-governance,

essential to attract settlers who desired representation in their oversight.

5. The practices initiated by the Virginia Company and later adopted by

other colonies, including the Massachusetts Bay Company, embedded a

corporate mentality in governance. These included frameworks for charters

and representative assemblies akin to the principles later mirrored in the U.S.

Constitution, pointing to the intertwined themes of corporate and democratic

governance.

6. Colonial charters evolved into cherished documents, providing rights that

local governments were obligated to uphold. Movements like the

Fundamental Orders established a precedent for self-administration that

would echo throughout American history.

7. As tensions with the British Crown escalated in the lead-up to the

American Revolution, corporations framed their grievances in the language

of their charters, positioning taxation and governance as violations of their

legally established rights. Iconic events, such as the Boston Tea Party,

fundamentally intertwined corporate identity with political dissent and

resistance.

Ultimately, the interplay between business interests and governance in

colonial America set the stage for a democratic experiment that would find
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itself increasingly influenced by corporate power. Despite not formally

recognizing corporate rights, the framers of the U.S. Constitution

unwittingly designed a system that would allow corporations to claim

constitutional protections, a legacy that would see corporations vying for

individual rights and treated as legal persons in subsequent legal battles. As

America transitioned from a set of colonies to an independent nation, the

profound impacts of its corporate origins continued to shape its government

and society, with reverberations still felt in contemporary discourse on

corporate rights and individual liberties.
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Critical Thinking

Key Point: The Origins of Corporate Influence in Governance

Critical Interpretation: Realizing that America's foundation was built

not only on ideals of freedom but on the pragmatic pursuits of profit

can inspire you to critically reflect on the structures and values that

govern your own life today. This understanding encourages you to

embrace the complexity of modern society—where economic interests

often shape political landscapes—urging you to be an active

participant in advocating for transparency and accountability in the

systems that affect you. By recognizing that the interplay between

corporate power and democratic governance is not merely a historical

footnote but a living reality, you might feel empowered to champion

ethical practices and responsible corporate behaviors in your

community, ensuring that the principles of democracy are upheld

alongside the imperatives of commerce.
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Chapter 2 Summary: 2: The First Corporate Rights Case

In Chapter 2 of "We the Corporations" by Adam Winkler, the narrative

 centers on the first notable case concerning corporate rights in the United

States, namely *Bank of the United States v. Deveaux* in 1809. The

introduction sets a historical context, showing that while the Constitution

was ratified in 1789, it took decades for significant cases involving the rights

of specific groups—like African Americans and women—to come before

the Supreme Court, whereas corporate interests were represented much

earlier.

1. The Bank of the United States represented the first true national

corporation, chartered in 1791 by Alexander Hamilton’s design to stabilize

the fledgling American economy. This bank was a pivotal entity that

operated as a private business but had profound public implications due to

its significant influence, igniting a fierce debate concerning the role of

corporations in American governance. Critics, including politicians like

Henry Clay, viewed the Bank as a threat to democracy and public

accountability.

2. The legal confrontation began when the Bank refused to comply with a

Georgia tax law intended to lessen its influence. This act of civil

disobedience prompted the Bank to seek judicial intervention, thereby giving

birth to its constitutional rights case. The significance of the dispute lay both
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in the immediate financial stakes for the Bank and in the broader

constitutional implications regarding whether corporations could claim

rights usually reserved for citizens.

3. Central to the argument presented by Horace Binney, the Bank’s lawyer,

was the assertion that corporate identity should be seen through the

individual members’ rights rather than the corporate entity itself. This

theory, advocating for the notion of 'piercing the corporate veil,' argued that

individual rights of the Bank's stockholders should grant the corporation

access to federal courts based on the diversity jurisdiction stipulated in the

Constitution.

4. The case saw contrasting legal philosophies. Supporters of corporate

rights like Binney and John Quincy Adams argued that examining the rights

of the corporation's members would provide equitable treatment under the

law, given that individual members were citizens entitled to federal

protections. On the opposite side, Philip Barton Key contended that treating

corporations as distinct legal entities meant they had separate rights from

their members, therefore limiting their claims to those enjoyed by

individuals.

5. Ultimately, Chief Justice John Marshall sided with the Bank, ruling that

while corporations themselves might not be citizens, their members were,

allowing them to litigate in federal court. This decision was pivotal as it
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established a legal precedent for corporate rights, setting a tone for future

jurisprudential treatment of corporations that would resonate through the

years.

6. Although the Bank won its case, the broader historical consequences saw

a divided opinion around corporate rights persist through subsequent

decades. The logic of personhood and membership raised questions about

the nature of corporate claims that would shape future legal discourse. The

Bank's charter was due to expire shortly after the ruling, illustrating a

fleeting success amidst enduring tensions over corporate governance.

In conclusion, the case laid foundational stones for the development of

corporate rights in America, demonstrating the dynamic interplay between

corporate interests and public accountability which would echo through

subsequent legal cases. The outcomes of these early struggles prefigured the

modern debates surrounding corporate personhood, illustrating the historical

complexity of how corporations navigated American constitutional

frameworks.
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Chapter 3: 3: The Corporation’s Lawyer

Daniel Webster is hailed as one of America’s most influential lawyers,

 particularly recognized for his impactful role in Supreme Court history.

Serving various prominent roles, including as Secretary of State and a leader

of the Whig Party, Webster became known not only for his legal prowess but

also for his passionate oratory. He argued 223 cases between 1814 and 1852,

earning a reputation as the “Defender of the Constitution” and, equally aptly,

“the Corporation’s Lawyer.” His clients spanned a wide array of prosperous

businesses, and through landmark cases, he established crucial constitutional

protections for corporate rights. Notably, Webster’s influence came during a

formative period for interpretation of the Constitution, often securing broad

protections for corporate entities against state regulations.

1.  The Role of Lawyers in Corporate Rights  

   Lawyers like Webster played a pivotal role in expanding corporate

constitutional rights. Unlike other rights movements that involved grassroots

mobilization, corporate rights were primarily advanced through litigation.
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Chapter 4 Summary: 4: The Conspiracy for Corporate
Rights

Chapter 4 of "We the Corporations" by Adam Winkler delves into the legal

 history and evolution of corporate rights through the lens of the Fourteenth

Amendment. The chapter presents a compelling narrative about how legal

arguments, social dynamics, and historical context intertwined to redefine

the protections offered by the American Constitution. 

In 1,868, the Fourteenth Amendment was primarily ratified to secure the

rights of newly freed slaves, ensuring equal protection and due process under

the law. However, by 1882, legal advocate Roscoe Conkling claimed that it

also protected corporations, arguing passionately before the Supreme Court

on behalf of the Southern Pacific Railroad Company. His reasoning hinged

upon the claim that the amendment's framers intentionally included

"persons" as a broader term, implicitly covering corporations as legal

entities.

Conkling was a figure of substantial influence and eloquence, having served

key roles in Congress and directly participated in the drafting of the

Fourteenth Amendment. His argument posited that the amendment was a

deliberate, albeit concealed, mechanism to protect not just the vulnerable,

such as freed slaves, but also powerful corporations, often likened to an

"Octopus" in their political influence. He produced a journal of the Joint
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Committee on Reconstruction, asserting it supported his interpretation of the

amendment's language — effectively framing it as part of a conspiratorial

agenda to enshrine corporate rights alongside those of marginalized

individuals.

2. Although Conkling’s claims served dramatic rhetorical purposes, Winkler

outlines historical discrepancies in Conkling’s narrative. Evidence suggests

that there was no coordinated effort among the amendment's drafters to

include protections for corporations. Rather, Conkling’s assertion was a

self-serving manipulation, aimed at redefining legal interpretations that

would ultimately favor corporate interests.

3. A calculated push for extending Fourteenth Amendment rights to

corporations emerged not solely from Conkling, but a collusion among

influential figures, including Justice Stephen J. Field, a known pro-business

jurist, and J. C. Bancroft Davis, the Supreme Court’s reporter who also had

ties to corporate influence. Their collective efforts demonstrated a pivotal

shift where the amendment, intended as a safeguard for marginalized groups,

became a weapon for corporations against state regulations.

The broader social context of the Gilded Age—characterized by rapid

industrial growth and urbanization—provides fertile ground for the legal

battles fought by corporations, as their claims for rights evolved from simple

economic grievances to a broader assertion of constitutional protections.
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Conkling’s appearance before the justices was, in some respects, a stage for

both the legal and economic power dynamics at play during this period.

Wealthy corporations engaged innovative and strategic litigation to

challenge regulations they perceived as oppressive.

4. The narrative then transitions to courtroom dynamics, portraying the

lively atmosphere during Conkling's arguments, with spectators intrigued

more by the performance than the legal implications at hand. In San Mateo

County v. Southern Pacific Railroad, the court provided the backdrop for a

significant confrontation between populist reformers and corporate power, a

precursor to the era of testing civil rights that arose years later.

5. Judges’ interpretations, including those of Justice Field, began

emphasizing the corporations' rights under the Fourteenth Amendment,

sometimes misapplying principles established in previous rulings. Despite

losing some subsequent cases, corporations effectively leveraged the

amendment to challenge and often delay the implementation of regulations,

indicating a profound transformation supported by the courts.

6. The subsequent cases, culminating in decisions such as Santa Clara

County v. Southern Pacific Railroad, fortified corporate interests by

embedding the notion of corporate personhood into legal doctrine, even as

many justices themselves held conflicting views on corporate rights. Field’s

insistences on the principle of “liberty of contract,” echoing throughout the
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19th century, shaped future interpretations of the Fourth Amendment.

7. Winkler emphasizes the irony that while corporations gained

unprecedented rights, marginalized groups such as African Americans

remained largely unprotected. As discriminatory practices intensified, the

Fourteenth Amendment's promise was selectively upheld, facilitating a

systemic inequality that contradicted its original intent.

In summary, Chapter 4 of "We the Corporations" illustrates how the

aspirations embedded in the Fourteenth Amendment were co-opted to serve

the interests of powerful corporations, redefining the landscape of civil

rights in America. The chapter interweaves legal history, political

maneuverings, and societal shifts that contributed to significant changes in

the understanding and application of constitutional protections. This

transformation not only highlighted inequality in its immediate context but

also set the stage for ongoing debates about corporate rights and their

implications for American democracy.

Key Points Description

Introduction to
Corporate
Rights

Chapter 4 explores the evolution of corporate rights under the
Fourteenth Amendment, initially intended to protect freed slaves.

Roscoe
Conkling's
Argument

In 1882, Conkling argued for corporate protection under the
Fourteenth Amendment, claiming "persons" included corporations.
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Key Points Description

Historical
Discrepancies

Winkler highlights the lack of coordinated proof from drafters to
include corporations, pointing to Conkling's self-serving manipulation.

Influential
Figures

Collaboration among pro-business figures like Justice Stephen J. Field
shifted the amendment's use to protect corporate interests.

Gilded Age
Context

Amid rapid industrial growth, corporations claimed broader
constitutional protections, affecting legal battles of the time.

Courtroom
Dynamics

During Conkling's arguments in San Mateo County v. Southern Pacific
Railroad, the spectacle attracted public interest over legal substance.

Judicial
Interpretations

Judges, especially Field, began emphasizing corporate rights, altering
principles often leading to delays in regulatory implementation.

Subsequent
Case
Outcomes

Cases like Santa Clara County v. Southern Pacific Railroad
entrenched corporate personhood despite mixed judicial views on
such rights.

Inequality
Illustrated

While corporations gained rights, marginalized groups like African
Americans saw little protection under the same amendment.

Conclusion The chapter illustrates how the Fourteenth Amendment's original
intent was co-opted by corporations to reshape civil rights discourse.
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Critical Thinking

Key Point: The redefinition of the Fourteenth Amendment's intent

Critical Interpretation: Imagine the awakening that comes from

recognizing that the Fourteenth Amendment, which was

fundamentally designed to protect the rights of the vulnerable, has

been repurposed to shield powerful corporations. This pivotal

realization calls you to reflect on the influence of those who wield

power in society—whether in business or politics. It inspires you to

actively question who benefits from the laws that govern us and to

advocate for true equality and justice. By drawing from this historical

narrative, you can empower yourself to challenge the status quo,

ensuring that our legal and social frameworks genuinely serve those in

need, rather than merely elevating the privileged. This chapter

encourages you to become a vigilant steward of justice, fostering a

society where the original spirit of rights—empowering the

marginalized—reigns supreme.
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Chapter 5 Summary: 5: The Corporate Criminal

In Chapter 5 of "We the Corporations," Adam Winkler presents the intricate

 relationship between corporate entities and the legal framework governing

their actions, particularly regarding criminal liability and constitutional

rights. 

The chapter opens in May 1905, when Edwin F. Hale, an executive at

MacAndrews & Forbes, appears before a grand jury to provide testimony

related to a significant federal investigation into the Tobacco Trust, led by

prosecutor Henry Waters Taft. Hale, apprehensive during his isolated

testimony, faces the pressure of uncovering incriminating evidence against

his employer while being guided by a prominent defense attorney, DeLancey

Nicoll, who represents the interests of the American Tobacco Company.

The environment during this period was heavily influenced by the

emergence of monopolistic "trusts" that dominated industries, with President

Theodore Roosevelt championing a reform movement against their

anticompetitive practices. The Sherman Antitrust Act criminalized certain

corporate behaviors, marking a profound shift in how corporations were

treated under the law, stipulating that they could be held criminally liable for

wrongdoing. This marked a legal evolution, moving away from the historical

belief, as noted by legal scholar Blackstone, that corporations could not

commit crimes.
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The discussion around corporate criminal liability raises important

constitutional inquiries. With new regulations came debates over whether

corporate entities should enjoy the same rights as individual citizens under

the Bill of Rights, especially regarding protections against unreasonable

searches and self-incrimination.

1. The chapter explains that corporate law enabling trusts led to monopolies

that dictated market terms. Roosevelt's administration sought to scrutinize

these powers, emphasizing the need for federal oversight.

   

2. A key legal battle unfolded as Hale, under Nicoll's strategy, leveraged the

Fourth and Fifth Amendments to assert corporate rights, particularly

stressing the corporation’s entitlement to defend against unreasonable

searches and the privilege against self-incrimination—which the court did

not fully grant to corporations.

3. The narrative highlights Hale's reluctance to divulge information that

would incriminate himself or expose corporate malfeasance, reflecting a

broader tension between corporate interests and governmental regulation

during a time when public sentiment demanded accountability from trusts.

4. As Hale refuses to answer questions, the court proceedings shift to the

larger implications of corporate rights within constitutional law, prompting
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the Supreme Court to address whether corporations have protections under

the Fourth and Fifth Amendments. The ruling would ultimately delineate the

boundaries of corporate rights vis-à-vis individual rights.

5. The Supreme Court's decision in Hale v. Henkel marked a significant

moment: while it denied corporations the right against self-incrimination, it

recognized their Fourth Amendment rights against unreasonable searches,

underscoring a paradox in corporate personhood—corporations are treated as

individuals for some legal considerations but remain distinct entities with

constrained rights.

6. The implications of this judicial interpretation continue to resonate. The

chapter foreshadows the later development of corporate rights, including the

landmark Citizens United case, where corporations would eventually gain a

different type of political influence—albeit still lacking certain protections

as individuals.

In summarizing these themes, Winkler illustrates how corporations emerged

from the shadows of the Gilded Age as entities not only seeking profit but

also navigating the complex landscape of legal and constitutional

protections, shaping the modern understanding of corporate rights in the

United States. Through Hale's testimony, the chapter provides a microcosm

of the evolving relationship between government oversight and corporate

accountability, a dynamic that remains relevant in contemporary discussions
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about the power of corporations in society.
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Chapter 6: 6: Property, Not Politics

In the exploration of corporate influence in politics through the lens of the

 early 20th century, the narrative of Chapter 6 from "We the Corporations"

unfolds around pivotal events and figures that shaped campaign finance laws

in America. The chapter centers on the testimonies given during the Great

Wall Street Scandal, particularly highlighting George W. Perkins, a financier

and executive at New York Life Insurance, and Charles Evans Hughes, who

led the investigation into corporate corruption.

1. The testimonies during the investigation brought to light the intricate

relationships between large corporations and political figures, revealing how

the insurance industry engaged in questionable practices that intertwined

financial misconduct with political contributions. The case exemplified how

corporate executives, like Perkins, misused policyholders’ funds for political

agendas, specifically contributing to Theodore Roosevelt's campaign despite

public denials.

2. The public revelation of these contributions ignited widespread outrage
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Chapter 7 Summary: 7: Discrete and Insular
Corporations

In Chapter 7 of "We the Corporations," Adam Winkler delves into the

 complex relationship between corporations and constitutional rights,

centered around landmark Supreme Court cases. He introduces the notion of

"discrete and insular" minorities, a concept initially articulated in tribute to

Justice Harlan Fiske Stone's pivotal footnote in United States v. Carolene

Products Company. This footnote marked a significant transition from the

Lochner era, which primarily emphasized economic rights, to a more

progressive era focused on civil rights.

1. Footnote Four's Legacy: Justice Stone, initially expected to support

pro-business rulings, instead articulated a principle endorsing self-restraint

by courts in economic matters. He emphasized that when democratic

governance fails to protect minority rights or hinder political dissent, courts

should intervene more assertively. Stone's case framework built a foundation

for challenges against political persecution, later extending this principle to

reflect the rights of corporations as they became targets of government

repression.

2. Political Persecution and Corporate Rights: Winkler chronicles how

political dissenters, including newspaper corporations during the governance

of Huey Long in Louisiana, became emblematic of political repression.
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Long's autocratic measures against media dissent illustrate how government

entities can suppress opposition within a political system, ultimately leading

to an expansion of First Amendment protections for corporations.

3. Case Studies of Free Speech: Winkler elucidates several key court cases

that broadened the concept of free speech: Near v. Minnesota established

that freedom of the press applied to corporations, while additional rulings

reflected a judicial shift towards recognizing these entities as integral to the

democratic discourse. Although many initial cases seemed to primarily

address individual rights, corporations played a critical role as powerful

advocates for the freedoms enshrined in the Constitution.

4. The Conundrum of Corporate Purpose: Through landmark cases like

Dodge v. Ford Motor Company, the book examines the evolution of

corporate purpose from serving public interests to a strict focus on

maximizing shareholder profits. This legal framework constrains corporate

behavior to prioritize profit over broader social responsibilities, shaping

corporate governance and societal attitudes toward businesses.

5. The Grosjean Ruling: The Supreme Court’s decision in Grosjean v.

American Press Company reinforced the idea that corporations, particularly

those in the media sector, possess First Amendment rights. This case marked

a historic precedent whereby corporations became recognized not just as

property holders but also as active participants in free speech, reshaping the
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legal landscape by affirming the fundamental right of corporations to engage

in political discourse.

In conclusion, Winkler illustrates a significant evolution in the judicial

understanding of corporate rights, grounded in the acknowledgment of

corporations not merely as economic entities but also as essential actors in

the preservation of democracy and the protection of civil liberties. This

evolution not only reflects changing legal interpretations but also raises

important questions about the role of corporations in contemporary society

and their impact on the democratic process. Through a combination of

judicial milestones and political narratives, Winkler contextualizes the

complicated interplay between corporate rights, political power, and the

ever-evolving landscape of civil liberties in America.
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Chapter 8 Summary: 8: Corporations, Race, and Civil
Rights

In Chapter 8 of *We the Corporations*, Adam Winkler explores the

 interplay between corporations, race, and civil rights, highlighting pivotal

Supreme Court cases and the evolution of corporate rights amid the civil

rights movement.

1. The early 20th-century Supreme Court began asserting civil liberties,

particularly under Chief Justice Earl Warren, who expanded the court’s

commitment to racial equality alongside free speech protections. Racial

minorities, like political dissenters, sought judicial protection from

persecution by the majority. The civil rights movement was crucial in this

quest, presenting opportunities to extend constitutional protections not only

for individuals but also for corporations, which gained the right to freedom

of association.

2. The NAACP, a nonprofit corporation founded to advocate for civil rights,

became a target of legal persecution in the 1950s under Alabama Attorney

General John Patterson. Patterson's efforts against the NAACP epitomized

the oppressive climate of the South, which reacted violently against civil

rights activism. The court case initiated by Patterson highlighted the struggle

for the NAACP to maintain its identity and operational integrity against state

attempts to expose its membership, thereby threatening the safety of its
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members.

3. Historically, courts grappled with the concept of racial identity in

corporations, particularly in the Jim Crow era. Cases like People’s Pleasure

Park challenged the notion of whether a corporation could possess a racial

identity. Unlike typical businesses, black-owned corporations were often

seen through the lens of racial segregation, yet courts like the Virginia

Supreme Court recognized their corporate existence separate from their

owners, ultimately granting them some protections.

4. The landmark case NAACP v. Alabama centered on the constitutional

rights of the organization and its members, spearheaded by lawyers

Thurgood Marshall and Robert Carter. They argued that the NAACP’s

freedom of association was fundamental, drawing parallels with press

freedoms and political organizations. Interestingly, while the NAACP

sought protection under constitutional rights, Patterson insisted that as a

corporation, its rights were limited.

5. Justice Hugo Black emerged as a complex figure; while he initially had

ties to the Ku Klux Klan, his time on the Supreme Court saw him becoming

a strong advocate for civil rights. Black's populist views clashed with his

opposition to corporate rights, as he believed corporations did not deserve

constitutional protections. His dissent in cases involving corporate rights

reflected a populist ideal that aligned the rights of individuals above those of
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corporations.

6. The chapter details Black's perspective on the scope of constitutional

rights. Black asserted that the Fourteenth Amendment’s protections were for

individuals, not corporations. In the unique case of Marsh v. Alabama,

however, Black controversially ruled that the pervasive influence of a

company town could render a corporation liable for respecting individual

constitutional rights, a stance that challenged the historical view of

corporations as mere private entities.

7. The resistance to racial integration during the civil rights movement,

exemplified by political figures like Patterson and the Southern Manifesto,

compounded the challenges faced by organizations like the NAACP. The

court ultimately sided with the NAACP, setting significant precedents for

nonprofit corporate rights, affirming their ability to protect the rights of their

members while establishing a broader framework for associational freedoms.

8. Over time, corporations have been recognized to possess a racial identity

for specific legal contexts, especially in civil rights and affirmative action

disputes. Cases like Flying B exemplify how corporations could claim racial

identity to seek protection against discrimination. This modern interpretation

contrasts sharply with Black's views, demonstrating the evolving

relationship between corporate identity and racial categorization.
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9. As the legal landscape shifted, the Supreme Court's decisions reflected a

preference for corporate entities to assert their rights, often at the expense of

historically marginalized groups. The judicial approach to affirmative action

and civil rights has seen corporations leverage constitutional protections that

resonate with earlier struggles for civil rights, illustrating the complex

intersection of corporate power and racial justice in America.

Through this exploration, Winkler illustrates how the struggle for civil rights

necessitated new interpretations of corporate rights, and how the legacy of

those interpretations continues to shape corporate identity and rights within

the context of race and civil liberties.
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Critical Thinking

Key Point: The Essential Role of Freedom of Association in Civil

Rights

Critical Interpretation: In Chapter 8, Adam Winkler emphasizes the

vital role that the freedom of association played, particularly for

organizations like the NAACP, in the fight against racial oppression.

This crucial understanding inspires you to recognize the power of

collective action in your own life. You may find yourself motivated to

join or support groups that advocate for social justice, understanding

that when individuals come together to protect shared values and

rights, they not only enhance their own freedoms but also contribute to

the greater good, fostering a society that values equality and mutual

respect.
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Chapter 9: 9: The Corporation’s Justice

In December 1971, at Philip Morris's Christmas Luncheon, CEO Joe

 Cullman paid tribute to Lewis F. Powell Jr., marking his departure to the

Supreme Court. This lavish send-off, steeped in humor and nostalgia,

underscored Powell's long-standing connection to the tobacco industry—not

just his role at Philip Morris, but his ancestral ties to tobacco farming in

Virginia. While the celebration seemed joyous, the backdrop was fraught

with mounting criticism against corporate America, particularly the tobacco

sector, as health risks associated with smoking became the focus of public

concern and new regulations.

The celebratory atmosphere contrasted sharply with the corporate challenges

of the time. From the late 1960s, a wave of populist reforms, championed by

consumer advocates like Ralph Nader, sought to rein in corporate power and

promote consumer protection. Nader, hailed as a champion of consumer

rights, rallied significant public support against corporations perceived as

prioritizing profit over public health and safety. His establishment of Public

Citizen in 1971 exemplified the grassroots push for greater accountability
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Chapter 10 Summary: 10: The Triumph of Corporate
Rights

The journey toward the triumph of corporate rights in the context of

 American politics reaches a pivotal moment with the Citizens United case.

Initially viewed as a long-shot suit when Citizens United, a conservative

political advocacy group, challenged federal laws restricting corporate

spending on election advertising, the case attracted the attention of lawyer

Jim Bopp Jr., who championed the libertarian belief in unfettered spending.

Despite a legal backdrop firmly against them, Bopp's passion for expanding

corporate political influence aligned with the evolving political climate,

driven by rising hyper-partisanship and a shifting media landscape.

1. Lawyers' Perspectives: The contrast between Bopp and more mainstream

legal figures, like Ted Olson, is stark. Bopp represented a grassroots

insurgency, often at odds with the established Republican elite represented

by Olson. This rivalry, rooted in earlier high-stakes litigation like Bush v.

Gore, colored the Citizens United case, where Bopp saw an opportunity to

reshape campaign finance law while Olson preferred a more cautious,

incremental approach to legal change.

2. The Bipartisan Campaign Reform Act: Enacted in 2002, the Act sought to

mitigate the influence of wealth in politics by banning corporate funds in

electioneering communications. Campaign finance laws faced scrutiny
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regarding their constitutionality and adaptability, yet the precedent against

corporate spending remained robust, reinforced by cases such as Austin v.

Michigan Chamber of Commerce and McConnell v. Federal Election

Commission.

3. Legal Transformation: Citizens United threw open the floodgates for

corporate spending, asserting a First Amendment right for corporations and

unions to engage in political discourse free from extraneous limitations. The

logical underpinnings of the decision built on previous court rulings that had

already eroded boundaries around corporate political expression, revealing a

latent movement toward expanding corporate personhood within the judicial

landscape.

4. Backlash and Public Discontent: In the wake of the ruling, widespread

condemnation arose from various quarters, including public protests like

Occupy Wall Street, highlighting a collective concern over the influence of

corporate spending on democracy. Polls illustrated significant public

opposition, with substantial bipartisan consensus suggesting that many

Americans viewed the Citizens United ruling as detrimental to fair electoral

process.

5. The Future of Corporate Rights: The Citizens United decision symbolized

not an endpoint but a continuum in the historical progression of corporate

rights in America. Spanning over two centuries, this battle has seen
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corporations gain access to many protections initially intended solely for

individuals, leading to calls for constitutional amendments to counter the

encroachment of corporate personhood. Proponents of such measures hope

to restore a democratic process untainted by overwhelming corporate

influence.

As the implications of Citizens United unfold, ongoing legal and political

struggles continue to shape the role of corporate entities within American

democracy, prompting both defenders and critics to reevaluate the balance of

power in electoral politics. The future remains uncertain, with substantial

advocacy still required to navigate the evolving landscape of rights

associated with corporations versus those of individual citizens.
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Critical Thinking

Key Point: The notion of corporate personhood and its implications

for democracy.

Critical Interpretation: Just imagine standing up for your beliefs when

you see the balance of power tilted in favor of corporate influence

over individual voices. This chapter highlights how the Citizens

United case opened the door for corporations to wield significant

power in politics, which calls upon you to reflect on your role as a

citizen. Inspired by the legal battle depicted, you might feel a stirring

to engage actively in your community, advocating for reform that

amplifies individual voices against the roar of corporate entities. It

ignites a passion within you to push for transparency, to hold

corporations accountable, and to ensure your voice matters in the

democratic process—not just as a consumer but as a citizen who

believes in fair representation for all.
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